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Hogan Lovells US LLP
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004
T +1 2026375600
F +1 2026375910
www.hoganlovells.com

February 18, 2011

Marlene Dortch, Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Re: Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers
and Other Providers of Mobile Data Services, WT Docket No. 05-265; Notice of Ex Parte
Communications

Dear Ms. Dortch:

On behalf of Bright House Networks, this letter provides notice that I met with Charles Mathias,
Legal Advisor to Commissioner Baker, on February 17 to discuss Bright House Network's desire for
the FCC to adopt data roaming rules for providers of wireless services. The attached set of slides
was provided to Mr. Mathias during this meeting. We also discussed Bright House's ex parte of
January 11, 2011 regarding Non Title II rate regulation by the FCC.

Should you have any questions, please contact the undersigned.

VS1urs, ~l-A:,../''''''''''--
Daniel L. Br nner
Partner
daniel.brenner@hoganlovells.com
D +1 2026375532

Enclosure

cc: Charles Mathias

Hogan Lovells US LLP is a limited liability partnership registered in the District of Columbia. Hogan Lovells refers to the international legal practice comprising Hogan Lovells
US LLP, Hogan Lovells International LLP, Hogan Lovells Worldwide Group (a Swiss Verein), and their affiliated businesses with offices in: Abu Dhabi Alicante Amsterdam
Baltimore Beijing Berlin Boulder Brussels Ceracas Colorado Springs Denver Dubai Dusseldorf Frankfurt Hamburg Hanoi Ho Chi Minh City Hong Kong
Houston London Los Angeles Madrid Miami Milan Moscow Munich New York Northern Virginia Paris Philadelphia Prague Rome San Frencisco Shanghai
Silicon Valley Singapore Tokyo Ulaanbaatar Warsaw Washington DC Associated offices: Budapest Jeddah Riyadh Zagreb
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• 6th Largest cable MSO

• Full service provider in FL, AL, CA, IN, MI with 2.4
million customers

• Internet Access Service ranked highest in customer
satisfaction (J.D. Power &Associates)

• Privately held, major contributor to economy in
communities :BHN serves



BHN is Committed to a Wireless Strategy ...

• BHN has spent hundreds of millions in wireless
investments

• A part of Spectrum Co. $2.4 billion bid in 2006 AWS
auction

• Investor in Clearwire's advanced WiMax broadband
network

• Participated in 700 MHz auction
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And BHN Has Tools to Enter the Market ...

• Wireline plant gives us backhaul service

• We have experience selling both broadband service
and voice service to customers

• We serve residential, commercial customers

• We have superior customer service platform

• Commitment to outstanding wireline broadband
service and continuous upgrades
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And U.S. Wants/Needs New Service Entry...

• Broadband Plan/ President Obama: add 500 mhz
of new spectrum

• FCC: trying to convert other occupied spectrum for
broadband

• "Low hanging fruit" spectrum - entry by companies
like BHN that are ready to offer wireless broadband

• Promote jobs, economic growth
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... But BHN Can't Launch without Wireless
Roaming on Feasible Terms

• Wireless data users expect ubiquitous coverage,
just as they do for cell phone service

• Large wireless carriers have power, financial
incentive to refuse commercially reasonable
roaming agreements

• No data roaming = no entry
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Two Actions Needed

1. Establish data roaming as a service requirement
for wireless broadband providers

2. Create a backstop definition for what "reasonable
charges" (§ 151) constitute

- BHN proposed using "retail yield" as test of
reasonableness of provider's charges:

Average revenue / Average usage for type of service
e.g., $20/300 MB =$0.0067/ MB

Carrier of host system could report retail yield for mobile
broadband quarterly to evaluate reasonableness of
roaming rates in case of dispute



Basis of FCC Authority to Implement Wireless
Data Roaming

• Data roaming is wholesale provider-to-provider
•service

• Wholesale, retail services are interlinked; if carrier
(i.e., BHN) can get wholesale roaming for its data
services, customer can get data services at retail

• Data roaming services are "functional equivalent" of
CMRS services under Section 332(d)
- FCC has broad discretion to define "functional

equivalence"

- '¢ necessarily the same as Title II functional equivalence
test



Consumer: Voice, Data Service Have Identical
Expectations, Are Substitutes

• Customers expect seamless connectivity for voice,
data; impossible without roaming
- Hot spots don't suffice to fill in the gaps

• Data is often a replacement for voice
communications- email vs. phone call ("I'll just
email you")

• CMRS voicemail increasingly looks like broadband
email

• Voice growing as a wireless application of data
networks (e.g., Skype, other over-the-top providers)



Large Carriers In Principle Agree

• "It makes little sense to define and investigate
'voice' and 'data' as separate markets."

- ATT, WT Docket No. 09-66 (2009).



2007 Order Extended Roaming to Non-Interconnected,
Functionally Equivalent Services Offered by CMRS

• In 2007 FCC extended roaming obligation to both
switched and non-switched SMS, push-to-talk.
- From customer's perspective, interconnected and non

interconnected texting are identical

- While Order limited non-interconnected roaming obligation
to data services from a CMRS provider, from customer's
standpoint, this limitation is not material



FCC Can Also Establish Data Roaming as a PMRS
Service; or as qn Obligation Under Section 316

• Under Section 332(a), FCC has broad authority to
define requirements and "shall consider" effect of
actions on competition
- Data roaming is clearly pro-competitive

- Access to facilities #- common carrier requirements under
Communication Act
• See program access right of multichannel video programming

distributor to, vertically integrated programming under Sec.628;
federal right ,of access to broadcast spectrum for federal
candidates under Sec. 312(2)(7)

• Section 316 grants FCC authority to modify any
,

radio license under Title III


